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Law at McGill: The student view 



LSA COMMITTEE DISCUS- 
SION PAPER ON THE FAC- 
ULTY REVIEW REPORT 

I. INTRODUCTION 

The Academic Policy and 
Planning Committee of the 
McGill University Senate 
established an ad hoc com- 
mittee to review the Faculty 
of Law in February 1982. 
This was the first step in a 
review of all faculties and 
departments at McGill. The 
Faculty Review Report, 
termed "Confidential" and 
dated "Spring, 1982", was 
made available to law pro- 
fessors during the autumn of 
1982, and was released to 
student representatives in 
February 1983. It was pub- 
lished in its entirety in 
the Quid Novi of 7 Septem- 
ber 1983. 

In May 1983, the Execu- 
tive of the Law Students' 
Association decided to cre- 



Quote of the Week 

"No, I can't repeat that 
...I don't remember what I 
just said". 

Prof. Boodman 



"They're known as the LSD 
group. Laskin, Spence and 
Dickson in dissent" 

Prof. Scott 



"My answer is right even 
though I've changed my opin- 
ion 180*. " 

Prof. Boodman 



ate the Ad hoc LSA Commit- 
tee on "the Faculty Review 
Report. The membership of 
this committee was approved 
by the L.S. A. Legislative 
Council. Both the Executive 
and Council believed that 
many of the issues raised 
and those not raised in the 
Faculty Review Report re- 
quired comment. Moreover, 
although effort was made by 
the Faculty Review Committee 
to consult students, no stu- 
dent representatives sat on 
the Committee. This con- 
trasts with the review com- 
mittees in other faculties 
within the university, all 
of which include student 
representatives. 

The LSA committee met on 
numerous occasions from June 
through October, 1983. Ev- 
ery effort was made to con- 
sult students and professors 
on the Faculty standing com- 
mittees. The committee also 
referred to documents such 
as the Arthurs Report.* 

The aim of this discus- 
sion paper is to contribute 
to and advance the internal 
process . of review in the 
Faculty. The analysis and 
recommendations set out 
herein are not proposed as 
the final word, but rather 
as a point of departure. 

*Law and Learning, Report to 
the Social Sciences and Hu- 
manities Research Council 
of Canada by the Consulta- 
tive Group on Research and 
Education in Law, Harry 
Arthurs, Chairperson, April, 
1983, Ottawa. 



II. UPSTAIRS-DOWNSTAIRS, 
OR GOVERNANCE AND AT- 
TITUDES TOWARDS 

STUDENTS 

The Faculty Review Re- 
port was published prior to 
last spring's increase in 
student representation on 
Faculty Council. The over- 
whelming approval of the 
increase presents an impor- 
tant opportunity for all 
segments of the Faculty to 
take advantage of the good- 
will presented by professors 
and students alike. 

As was pointed out in the 
Review, the issue of student 
representation on Faculty 
Council was symbolic of a 
"larger concern" among stu- 
dents. We would be remiss, 
therefore, if this concern 
were not addressed. 

Cont'd on p» 2 

Daigneault 

by Sidney Fisher 

On Wednesday, November 
16, Nicole Daigneault spoke 
to a group of 25 people on 
the subject of prison condi- 
tions, both in general and 
at Tanguay, a Montreal pri- 
son for women. 

Prisoners at Tanguay in- 
clude women sentenced to 
less than two years and 
those sentenced to two or 
more years who have elected 
to remain in Quebec rather 

Cont'd on p. 8 
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Law at McGil 1 

Probably the most stri- 
king word used in the Review 
to describe student percep- 
tions of student-faculty 
relations was "paternalism". 
As students we recognize 
that when we enter the Fac- 
ulty in first year we are in 
a sense "novices". However, 
it must be stressed that the 
vast majority of students 
enter the Faculty with at 
least one university degree 
or substantial work experi- 
ence, or both of these. If 
it is true that we are tech- 
nically "merely" pursuing 
one or two additional under- 
graduate degrees, this does 
not mean that we view our- 
selves, either in terms of 
previous education or work 
experience, as anything 
other than graduates. In 
this regard , it is note- 
worthy that many American 
law schools term the level 
of studies we are underta- 
king not a "Bachelor's" de- 
gree but a "Doctor of Jur- 
isprudence. " 

The Faculty Review Report 
made it clear that students 
do not consider themselves 
as "children to be control- 
led". Although we recognise 
that any institution re- 
quires rules for it to oper- 
ate, neither a preponderance 
of regulations nor a per- 
ceived rigid application of 
them contrtibutes to a posi- 
tive community relationship 
between faculty and stu- 
dents, that is, between 
adults and adults. 

Turning to the matter of 
day-to-day student-faculty 
interaction, in which way 
may this be described? In 
the view of most students, 
the contact is less than 
frequent. Many existing 
extracurricular activities 



do not have such contact as 
a primary goal. For exam- 
ple, LSA beer bashes are not 
the most conducive atmos- 
phere for conversation. And 
activities where informal 
discussions could take place 
are often not attended by; 
many professors. 

Concerning the more for- 
mal contact of meeting with 
professors in their offices, 
we believe, as do many pro- 
fessors, that every student 
should be able to see his or 
her professor for a reason- 
able length of time when it 
is necessary to do so. Some 
professors need to be remin- 
ded that a few minutes pri- 
vate discussion will often 
make a substantial differ- 
ence to a student in piecing 
together a course, and can 
help lessen tension when ex- 
am time approaches. 

As was noted in the White 
Paper issues by the then 
L.U.S. several years ago, 
"the architecture of the 
school contributes to and 
intensifies the apparent 
divisions between faculty 
and students" (p. 9). Old 
Chancellor Day Hall, and the 
"New" Hall which is spawned, 
institutionalize an up- 
stairs-downstairs mentality. 
In the old building, the 
fact that the LSA office and 
the Dean's office are on 
different floors appears 
more than symbolic. Profes- 
sors take their "break" in 
the faculty lounge. The 
common room, due to over- 
crowding in the library, has 
become a makeshift study 
hall where silence, rather 
than conversation, is the 
rule. In the new building 
the separation is compoun- 
ded. Professors and stu- 
dents enter the library by 
different elevators, while 
the separate faculty collec- 
tion furthers the lack of 
contact. Then there is the 
11 Pit 11 , where scarcely a pro- 
fessor is seen to roam. 
Such a setting can lead to 



an impression of faculty 
aloofness, even when such is 
not intended. 



Despite these remarks, we 
remain optimistic. We be- 
lieve that "paternalism" and 
perceptions of "paternalism" 
are and can continue to be 
less and less significant. 
Our starting point is that 
we consider ourselves to be 
the future professional col- 
leagues of professors, and, 
more importantly in the con- 
text of a university, pre- 
sent colleagues in the study 
of law - an enterprise from 
which all may learn. 



If the mutual expression 
of trust which constituted 
the recent vote on student 
representation can become 
the dominant characteristic 
of our Faculty, the next 
Faculty Review Report will 
not require a chapter on 
"attitudes toward stu- 
dents". 

**The members of this com- 
mittee wish to express their 
appreciation to the Dean, 
professors and students on 
Faculty Council ^committees 
who lent their time and sup- 
port to this effort. The 
ideas proposed are, of 
course, those of the auth- 
ors. 

Recommendations 



1. Every opportunity should 
be taken to build upon the 

Cont'd on p. 9 



Announcements 



Women and the Law made $107 
in their recent bake sale. 
Proceeds will go to the li- 
brary for the acquisition of 
new books. Thanks to every- 
one who participated and 
contributed. 

Notice of Meeting 



ivi^vjiu Law ijroup on Nuciea 
Disarmament meeting 1 p.m 
Thursday November 24 ii 
the Commong Room. 

planning program fo 
next term 

- all interested peopl« 
are welcome. 



Quid Novi 3 



Nuclear and Character Assassinations 



by F. Rick Goldman 

Wayne Burrows and I have 
never actually met (though 
of course, given his promi- 
nence in the faculty, I know 
who he is). It might sur- 
prise him then to realize 
how much we have in common. 
Firstly, we have both borne 
the brunt of character as- 
sassinations in the Quid 
this semester. Just last 
week, for example, in his 
seminal (albeit somewhat so- 
phomoric) article on "Law 
School Women", Andrew Co- 
hen stated that first prize 
in the "Most Desirable Law 
School Woman Contest" would 
be to meet Mr. Burrows, 
whereas second prize would 
be a date with the big guy. 

I, on the other hand, was 
labelled by none other than 
Demetri Xistris, just prior 
to his resignation (yes, De- 
metri, there i£ a connection 
between these events) as a 
member of the "fringe ele- 
ment" in the faculty. Worse 
still, in a bizarre, utterly 
unprovoked, and seemingly 
unprecedented exercise ear- 
lier this semester, I was 
the subject of an entire 
page of vicious, egregious 
character assassination, 

which portrayed me as an 
alfalfasprout-munching 
cruncho-flako, with "tofu- 
skin" sneakers. 

The authors of this arti- 
cle (don't see Quid, October 
6, 1983) were naturally too 
cowardly to identify them- 
selves, but reliable sources 
have recently conveyed that 
Gary Lawrence was the ring- 
leader of this calumny. Mr. 
Gogek, you may expect 
Gary's "resignation" from 
the Law Journal in short 
order. 

Another thing Wayne Bur- 
rows and I have in common is 
a concern about the eventu- 
ality, and possible outcome 
of a nuclear war. 



I was most heartened to 
see his Quid article last 
week on this topic, as well 
as to observe the general 
increase in dialogue on the 
question in the faculty. In 
this vein, I would like to 
make some remarks in re- 
sponse to Mr. Burrows' arti- 
cle. 

First, with all due re- 
spect for Mr. Cohen's val- 
iant effort (supra) I think 
that the Quid Quote of the 
Week goes to Mr. Burrows: "I 
actually believe the SAC 
pilot who is prepared to fly 
a 30-year-old plane 75 feet 
off the ground on what will 
doubtless be a one-way mis- 
sion, while knowing full 
well his wife and baby are 
dead, and his country will 
soon be too, but will do it 
anyway because his job is to 
protect his country, is in 
many ways a hero". 

With all due respect, Mr. 
Burrows, I think this is 
taking the deterrence argu- 
ment one step too far. The 
idea of deterrence (or mu- 
tually assured destruction 
— "MAD") is to tell the oth- 
er side "Don't try to de- 
stroy me, 'cause I can de- 
stroy you". And with each 
side having the capacity to 
blow up the other several 
times over, you know they 
could make good. 

But once the war has 
started (N.B. it ends just a 
half-hour after it starts) 
and your country has already 
been blighted, I see little 
heroic about flying on a 
kamikaze mission across the 
world to kill another, say, 
500,000 people, if you can 
find that many. Nor can I 
see how this has much to do 
with "protecting your coun- 
try". 

In addition, to note, as 
you do, that "In these days 
of cynicism and 'me' genera- 
tion" it is refreshing to 



see someone wno is not just 
out for No. 1, and is wil- 
ling to do something for 
others, is, with areat re- 
spect, a rather perverse 
view of what constitutes a 
positive contribution to so- 
ciety. 

You further state that 
you support the Cruise and 
Pershing deployment in Eur- 
ope because, "considering 
the political realities" of 
the day, we are better off 
under the U.S. nuclear um- 
brella, and because, until 
we achieve true arms reduc- 
tion or disarmament, "the 
West has little choice but 
to play the game." 

You raise two very legi- 
timate questions here, which 
require great consideration 
in response. I believe the 
answer is two-fold: 

If you meant to talk "po- 
litical realities", let's 
look at the probable outcome 
of the Cruise/Pershing de- 
ployment. The West deploys 
572 new missiles, including 
Pershings which can strike 
the Soviet Union in less 
than eight minutes from West 
Germany. The Soviets re- 
spond with new Euromissiles 
of their own, as they have 
promised to do, and we each 
have 600 new missiles point- 
ed at our heads. However, 
the threat not only increas- 
es quantitatively, but qual- 
itatively, since reaction 
times are now so low (eight 
minutes) that the Soviets 
may well entrust some of 
their missiles to "launch on 
warning", that is, launch 
when the computers think 
they're under attack, not 
when humans decide. 

History shows that, since 
the time of the A-Bomb, 
through the H-bomb, the in- 
tercontinental bombers, the 
submarine bombers, the mul- 
tiple-warhead missiles 

(MIRVs) and now with the 
Cont*d on p. 5 
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Editorial 

Women & Sports 

We are jealous. How come the men's sports teams get so 
many participants that they need tryouts, and the women's 
teams cannot get enough players for a blessed game some- 
times? how is it that our jocks of the male persuasion 
always seem to know about upcoming games, but many women 
almost need a written invitation to come out and play? 

Snips and snails and puppy dog tails may be more con- 
ducive to athletic support systems (no pun intended) than 
sugar n'spice and everything nice. Or maybe women's up- 
bringing does little to promote the importance of team 
sports. We know all the cliches. Team sports build char- 
acter and team spirit and stiff upper lips and all that. 
But we often forget how important sports can be for making 
friends, and for getting to know people we might never 
have even talked to otherwise. 

We also know all about the old excuse, "I don't have 
time for sports." That standby simply does not wash any- 
more for women. Do the men in our classes get fewer as- 
signments than we do? Or maybe they just assimilate the 
workload better than we frail women can. Obviously, the 
problem is motivation, not time. 

Alright. Maybe the prospect of more friends does not 
get you where you live, how about jobs? Many law firms 
look for participation in team sports as a yardstick for 
team spirit extending into the office. "Sure you have 
good marks, but what's your batting average?" 

Recently, women have enviously noticed that many men 
make their contacts through "old boys networks". Entire 
books have been written on how to set them up and use 
them. Not surprisingly, many men originally made those 
contacts in the rink, field, or gym. There is a special 
kind of friendship that develops on sports teams that many 
women miss out on in a big way. 

Another common excuse is "well, I'd love to play, but 
I'm pretty spastic...". That's no excuse either. One of 
the authors of this editorial (i.e. not Kathy Mosco) not 
only failed ballet class at age eighT - but was also demo- 
ted; but now puts up a showing on the volleyball team that 
is at least short of being embarassing. 

Not participating in sports makes us the losers. Ask- 
ing for increased funding for sports teams is futile if we 
do not prove that women's sports are a good investment. 
The ball is in our court; next semester could redeem our 
reputation if we can drum up some support. How about it? 

C<athy Mosco 
Pearl Eliadis 



To All BCL/LLB IV Class 
Members, 

1. Re Class Picture 

Sorry to have to report 
this but because of techni- 
cal difficulties way beyond 
my or the photographer's 
control, none of the photos 
you so graciously posed for 
came out. So, because it's 
so late in the semester, 
it's being put off until a 
sunny afternoon next Janu- 
ary. You'll get plenty of 
warning so we'll have a big 
turn-out. 

2. Class Gift 

The Alma Mater Fund has 
approached me with the sug- 
gestion that the graduating 
class members, be they 
fourth or third year stu- 
dents, make a graduating 
class gift to the Universi- 
ty. The A.M.F. sends let- 
ters to all class members 
soliciting contributions. 

The contributions received 
by the office are set aside 
for the Law Faculty Class 
Gift Account. A committee 
comprised of five members 
from the graduating class 
will be formed to decide 
what to do with the money 
collected. There are many 
possibilities; the gift can 
be something that benefits 
the University as a whole or 
something specifically des- 
ignated for the Law Facul- 
ty. Applications are now 
being accepted for the 
Committee positions. If 
you'd like to apply, receive 
further information, or make 
suggestions, just drop a 
note in my box in the LSA 
office. 

3* Meeting with the Dean 

I have an appointment 
with the Dean on Tuesday, 
Nov. 29 at 4:00 to discuss 
"fourth year class con- 
cerns." If there is any 
particular (or general) is- 
sue you would like me to 
raise at this meeting, leave 



a note in my box in the 
LSA office. 



eo vexations. Good luck on 
exams and Happy Holidays. 

Carole Sheppard 
BCL/LLB IV Class President 



My apologies for the vid- 
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Ultra Vires 

by Viral Agent 

Observers in the scienti- 
fic community confirmed the 
existence this past Sunday 
of a vires powerful enough 
to withstand all known forms 
of intervention, including 
(Ghetto) Blasters and Tender 
Loving Care. Scientists 
have distinguished this vi- 
res from common or even su- 
per viruses, dubbing it 
Ultra Vires. 

Two final tests on the 
Vires were completeed Sun- 
day night, one at 7 p.m. and 
one at 8:30. To test the 
hardiness of the Vires, head 
scientists Dave Morgan and 
Andy Mitchell exposed the 
Vires to the -5° conditions 
of Molson Stadium. 



Cont*d from p. 3 

Character. .. 

Neutron bomb and the Cruise, 
it has been the West, with 
its superior technology, 
that thought it would ex- 
ploit this edge and intro- 
duce new weapons. For 
awhile, we do exploit the 
edge, and then the Soviets 
catch up, and both sides are 
less secure than at the out- 
set. 

When David Howse of Ex- 
ternal Affairs appeared in 
the faculty last month, I 
asked him why the Cruise, as 
he had submitted, would 
bring the Soviets around to 
a more conciliatory bargain- 
ing position, when every 
weapons deployment in the 
past has ultimately reduced 
our security. I don't think 
he had a satisfactory an- 
swer. And unless one can 
answer that question, I 
don't see how one can favour 
the new missiles. 

Secondly, with respect to 
Canada's need to "play the 
game" along with the West, I 
think the best response came 
from Tory MP Doug Roche, 
and from William Epstein of 
the U.N. both of whom have 

v 



wins soccer 

The scientists began by 
placing the test substance, 
a compound somewhat soccer- 
ball in shape, on the middle 
of the test surface. 

In the first experiment, 
the Ultra Vires was tested 
against a fairly deadly 
agent itself, the Ghetto 
Blasters. It appeared at 
first that the Vires would 
not be able to invade the 
Blasters' membrane: the 

soccer-ball-like substance 
was reacting wildly, even 
though the first wave of 
Vires attacked repeatedly. 

It was only in Phase II 
of the first experiment that 
first-wave Vires Fran ("I 
can't take the pressure") 



spoken here. They submit 
that Canada should be a 
"loyal opposition" in NATO, 
tempering the nuclear pro- 
gramme of our aggressive 
neighbour to the south, by 
such actions as refusing the 
Cruise testing, providing 
creative input on arms con- 
trol talks, and pressuring 
the American government to 
negotiate in good faith for 
agreements. 

I reiterate, Mr. Burrows, 
that I think you have done a 
service to the faculty by 
raising these questions, and 
I hope that others will con- 
tinue in this vein. Those 
who are interested, may at- 
tend the next meeting of the 
McGill Law Group on Nuclear 
Disarmament, in the Common 
Room this Thursday at 1:00. 

(Ed. note: Since this is the 
last Quid of the year, Mr. 
Burrows may want to respond 
to Mr. Goldman's comments in 
person. If so, just look 
for the tall, slim guy with 
brown curly hair, wire-rim- 
med glasses, and a decided 
"Semitic look", to borrow 
one of Andrew Cohen's 
terms) . 



Championship 

Ducros succeeded in piercing 
the Blasters' membrane. Af- 
ter this initial break- 
through the Blasters' immune 
system never recovered and 
scientists concluded experi- 
ment I, declaring Ultra 
Vires the more powerful 
agent. 

Experiment II proved 
that Tender Loving Care is 
no cure at all for the Vir- 
es. The Vires had adjusted 
completely to the sub-zero 
conditions and subsequently 
destroyed the TLC defence 
system early on. 

The strongest attack 
came from ace Virel agent 
Sarah (head- that- ball) 

Dougherty who punctured the 
TLC membrane three times 
before the end of Phase I. 
The TLC immune system was 
severely weakened at this 
point but the scientists 
continued the experiment. 
Further testing only con- 
firmed their suspicion that 
the Vires was unstoppable: 
more damage was caused by 
subtle but dangerous Virel 
agent Elise Paul-hus and 
high-power agents Annah 
Lake and Jill Hugessen. 

Scientists believe that 
the mechanism by which the 
Ultra Vires functions so 
successfully is a three-fold 
one, composed of an initial 
front wave or attack, a 
booster second wave, and a 
final tough "back wave". 
Scientists presently have no 
answers as to how they will 
go about blocking the effect 
of the Vires in the future. 

Louise Haberl 




Quid elects new editor for 
next term 
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Michael Jackson: Les droits des prisonniers 

cause its ghastly signs and 



par Veronique Marleau 

Passer deux ans dans une 
piece en beton ou il n'y a 
qu'une toilette et de l'eau, 
vingt-trois heures par jour, 
qu'en dites-vous? Et bien 
c'est 9a le trou. Si on 
n'en sort pas, on devient 
fou ou bien on se tue, c'est 
tout. Si ce n'est pas de la 
cruaute, je me demande ce 
que c'est. Les detenus ont 
aussi des droits. Au moins 
celui de ne pas recevoir ce 
traitement la. Voila pour- 
quoi Michael Jackson lutte, 
pour que la situation change 
et que l'on comprenne enfin, 
qu'eux aussi sont des etres 
humains. 

Professeur, avocat et ac- 
tivate, Michael Jackson 
etait le conferencier invite 
par le "Criminal Law Group" 
mardi dernier au Moot Court. 
11 venait nous presenter son 
livre Prisoners of Isolation 
et nous expliquer le modele 
de reforme du milieu car ce- 
ral qu'il propose, <^race a 
l'exemple de la detention 
solitaire. S'adressant a un 
auditoire depassant la cen- 
taine, Jackson fut chaude- 
ment applaudi. 

Apres avoir trace le pro- 
f il historique des peniten- 
ciers, il souigna que malgre 
devolution observee, la 
cruaute et les effets de 
l'isolement demeuraient au 
f il des ans inchanges. Il 
expliqua ensuite que des 
arrets comme McCann (ou la 
Cour Supreme du Canada re- 
connu pour la premiere fois 
que le traitement que l'on 
faisait subir a un prison- 
nier en isolement etait 
cruel ^et inacceptable et que 
des reformes dans les proce- 
dures de revision de cas 
s'imposaient) et Martineau 
(ou la necessite d'une in- 
tervention judiciaire fut 
admise) pouvaient contribuer 
a modifier la situation. 
Cependant, il ajouta que 
jusqu'a aujourd'hui l'impact 
de tels jugements s'etait 
avere insuffisant et que ' 



n'etait "que par l'engage- 
ment des avocats et l'appli- 
cation de la regie de droit 
au jour le jour par les gar- 
diens que l'on modifiera la 
situation actuelle". Il 

termina en concluant que 
"les etudiants en droit des 
universites ont un role his- 
torique a jouer pour ce 
faire." 

En effet, expliqua-t-il, 
les etudiants sont a peu 
pres les seuls qui aient 
toujours oeuvre pour la de- 
fense des droits des prison- 
niers et qui aient travaille 
afin d'assurer que ces der- 
niers reqoivent l'informa- 
tion requise. 

Or, il appert quelle role 
des etudiants quebecois a 
cet egard n'ait pas ete aus- 
si brillant qu'ailleurs. Il 
est done temps pour nous, 
comme le soulignait Jackson, 
d'assumer la tache qui est 
historiquement notre et de 
denoncer ces actes qui ter- 
nissent encore une fois 
notre image de la justice. 
Ainsi, comme l'exprimait 
Charles Dickens apres avoir 
visite la prison de Cherry 
hill en 1842, il nous faut 
conclure comme il le faisait 
alors dans ses American 
Notes : 

"I believe that very few 
men are capable of estima- 
ting the immense amount of 
torture and agony which this 
dreadful punishment, pro- 
longed for years, inflicts 
upon the sufferers; and in 
guessing at it myself, and 
from what I have seen writ- 
ten upon their faces, from 
what to my certain knowledge 
they feel within, I am only 
the more convinced that 
there is a depth of terrible 
endurance in it which no man 
has a right to inflict upon 
his fellow creatures. 

I hold this slow and dai- 
ly tampering with the mys- 
teries of the brain to be 
immeasurably worse than any 
torture of the body; and be- 



tokens are not so palpable 
to the eye and sense of 
touch as scars upon the 
flesh, because its wounds 
are not on the surface and 
it extorts few cries that 
human ears can hear; there- 
fore I denounce it as a se- 
cret punishment which slum- 
bering humanity is not rous- 
ed to stay. 



1 

Ian Bandeen - Sharing 
Our Wealth 

Dear Sir, 

It has come to our atten- 
tion this evening, through 
the penitent lips of Ian 
Bandeen, that as bartender 
at the L. S. A. -sponsored 
party Thursday night (in 
the Union Ballroom) he dis- 
pensed numerous cases of 
beer gratis. It was an in- 
toxicating experience to see 
Bandeenism taken out of its 
abstract paradigm and em- 
ployed in the concrete so- 
cial forum of an L. S. A. 
party. What was formerly 
misunderstood to be a radi- 
cal radical's conservatism 
has been revealed by its 
prime exponent, Mr. Ian 
Bandeen, to be nothing less 
than a populist and free- 
pouring expression of the 
most avant-garde socialist 
bonhomie. Those unable to 
fully comprehend the esoter- 
ic treatise published ear- 
lier this semester by Mr. 
Bandeen were given a rare 
opportunity to imbibe (and 
later wallow) in its heady 
import. The experiment can 
only be judged a complete 
success. The triumph was 
celebrated by Ian and his 
confrere Michael Shuster, 
air-borne of heady spirits, 
in an exchange which had 
on-lookers hastening for 
cover. Many thanks, Ian. 

P.D.Q. Wickens 
H • J. A. Paterson 
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BandeenisiT) suffers 

by Jay Kendry 



from Major Recession 



Since Mr. Bandeen has 
seen fit to publish his own 
brand of sophistry, I feel a 
rebuttal is in order. I 
could be trite and suggest 
that, "like capitalism it* 
self, Mr. Bandeen will be 
destroyed by his own inter* 
nal contradiction", but I 
would like to go into the 
shortcomings of his article 
in greater detail. 

One of the major diffi* 
culties in criticizing Mr. 
Bandeen's diatribe is that 



the wealth and giving it to 
the poor and by providing 
services to the public. 

Since all these groups 
(especially the government) 
have had some measure of 
success, our system is cor* 
rupt, according to Mr. Ban* 
deen. What will be the re* 
suit of this corruption of 
capital? Mr. Bandeen ap* 
pears to think that by de* 
Driving capitalists of their 
"fair" share of the money 
pie, we have shot ourselves 
in our collective economic 
foot. Thus weakened, we 



What can we do to avoid 
this horrible fate? Mr. 



it is very difficult to pin have left ourselves open to 
down just what he meant to a *tack by hordes of Japanese 
say. One senses he has a businessmen who are, even as 
feeling that our economy is * write, planning their as* 
bad and getting worse and sault on our business bas* 
that this state of affairs tions to ra P e our ri P e re * 
upsets him. Unfortunately sources, 
his explanations do little 
to shed light on why he 
feels this way. I venture 
to conclude that the source Bandeen suggests we give 
of his misgivings is his be* back more money to the capi* 
lief that our society is not talists so that they, in 
as nice to capitalists as it turn, can invest it in our 
should be. In other words, equity* starved corporations, 
some nasty Canadians do not Thus strengthened they can 
want to give capitalists wage high*tech battles a* 
their fair share of the Can* gf inst t { ie u Z l Y foreigners, 
adian economic pie. Thls solution is commonly 

known as Reaganomics. It 

Who are these nasty peo* sounds beguilingly reason* 
pie? Well, it seems there a ble. Indeed, those who 
are a lot of them. Union would oppose it must not 
members,, social democrats, fbeir country * after 

and minority groups are some a B» it is them or us. It 
of those fingered by Mr. is well*known that conserva* 
Bandeen. five capitalists love their 

country as much as they love 

are these nasties capital. 



What 

doing that has set us down 
the road to ruin? Their 



There are two major draw* 



main fault is that they are backs to this simple solu* 
demanding that we allocate tion. The is short* 

the wealth produced by our term » the second is long* 
society differently. La* term * First, as Mr. Bandeen 
bourers want to allocate suggests, our economic pie 
more to themselves through is not growing. In order 
higher wages. Minority for one sector of the econo* 

groups do so by asking for m Y to get a bigger slice, 
real rather than rhetorical others must do with less, 
equality of opportunity. Old J. f we give more to capita* 
capitalists do not like to h ?ts and their capital, 
share with new capitalists others must suffer, namely 
if they do not look the those lacking political 
same. Finally, the governs clout: the poor, the young, 
ment sins by taking some of the nonaunionized workers, 

and members of minority 



groups. All you welfare 
bums will have to get by on 
less. All you sick people 
will have to pay or suffer. 
All you workers, trade in 
your Cadillacs and buy Toy* 
otas (better yet, Chev* 
ettes) . 

Certainly this is a well* 
known drawback of neo*con* 
servatism. But leaders, 
like Reagan and Thatcher, 
have convinced many that it 
is shortaterm pain for long* 
term gain. Once capital is 
restored to its proper 

f >lace, growth, as in the 
960*s, is bound to occur. 
Or is it? 

It may well be that this 
policy will have much more 
devastating longaterm ef* 
fects. If you increase the 
share of wealth allocated to 
capital, the big losers will 
be labour and government. 
Less labour input means less 
employment. As the extra 
capital infused into the ec* 
onomy is used to introduce 
robotic and automation, the 
outcome will be an increase 
in unemployment. 

The day may come when 
production of our manufacr. 
tured goods will be handled 
by 5% of our working popula* 
tion just as 150% of our ag* 
ricultural needs are being 
produced by just 4% of 
Canadians. One hundred 
years ago, a majority of 
Canadians were employed in 
the agricultural sector. 
Those who are displaced by 
microprocessors will have 
virtually no hope of gainful 
employment. When everyone 
is busily replacing people 
with technology, who will be 
hiring? To aggravate their 
plight, the ability of gov* 
ernnments to provide for 
them will be attenuated. 
Remember, we are taking 
from the government to give 
to capitalists. Those un* 
employed will not just be 
auto* workers, they will also 
be young professionals like 
you and me trying to break 
into the job market. 

Cont'd on p. 8 
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Daigneault 

than to go to the Kingston 
Penitentiary. There are 
very few of the latter at 
Tanguay and therefore no 
programmes designed for 
these long-term inmates. On 
the other hand, if a woman 
decides to go to Kingston, 
she will be further from her 
family and if French-speak- 
ing, in a totally English 
environment. 

When entering Tanguay, a 
prisoner is supposed to be 
given a copy of the Act and 
Regulations Respecting Im- 
prisoned Persons. These 
regulate behaviour in pri- 
sons, outline recourses for 
prisoners, state what the 
possible punishments are, 
what medical care is avail- 
able, and so on. The Act 
also contains a copy of the 
Quebec Charter of Rights. 

Mn.t; Daigneault said that 
in fact this document had 
been blacklisted and was not 
distributed to prisoners. 
This, she stated, contri- 
butes to a general lack of 
information among prisoners 
regarding their legal 
rights. In addition, be- 
cause of the very small 
number of practitioners in 
the field, there is very 
little jurisprudence to pro- 
vide a base for any legal 
action . 

Prisoners at Tanguay are 
incarcerated according to 
their securitv classifica- 
tion, of which there are 
three: minimum, medium and 
maximum. Maximum security 
prisoners are those who are 
considered likely to make 
attempts to escape and, 
should they succeed, to pose 
a danger of physical vio- 
lence to others. There are 
armed guards around the 
clock in this area, prison- 
ers are allowed out of their 
cell one hour a day, and are 
subject to body and cell 
searches at any time. 

Medium security includes 
prisoners who are likely to 
plan an escape b,ut who are 
not considered dangerous. 
They may move around more 



easily and have some contact 
with other inmates. Those - 
prisoners are subject to 
searches but not regularly. 

Minimum security prison- 
ers (there are none at Tan- 
guay) are those considered * 
not likely to escape. They 
work outside the prison and 
return there to sleep at 
night. 

A prisoner's security 
classification is therefore 
very important and deter- 
mines what life in prison 
will be like. Maximum se- 
curity prisoners, according 
to Daigneault, have an in- 
tolerable existence. They 
have a high drug consump- 
tion: large amounts of val- 
ium are prescribed by prison 
doctors at Tanguay, and 
there is also a substantial 
illegal drug trade. Punish- 
ment for such an infraction 
was, in one case, to wash 
the floors: because the 

prison had already hired 
cleaners to do the job, 
Nicole Daigneault said that 
it was probable somebody was 
pocketing the extra money. 

Daigneault also noted 
the high degree of paternal- 
ism existing at Tanguay, of 
the extremely narrow life- 
style (make-up sessions, 
knitting groups) and of the 
unbelievably poor medical 
and psychiatric care that 
exists. 

To demonstrate what she 
calls the "wilfull blind- 
ness" of the government, 
Daigneault recounted Solici- 
tor-General Robert Kaplan's 
behaviour during the Arch- 
ambault riots. She tried to 
get into the prison during 
this time, but it was closed 
to all lawyers from 25 July 
to August 4. In response to 
numerous reports regarding 
the "incredible brutality of 
the guards", Kaplan said 
that these allegations were 
simply not true. The prob- 
lem is compounded, says 
Daigneault, by the fact that 
most judges are unfamiliar 
with criminals or criminal 
institutions and that the 
public does not want to hear 
about prison conditions. 



Cont'd from p. 7 

The real problem will not 
be limited production capa* 
city. The real problem will 
be maintaining the self*es* 
teem and dignity of a grown 
ing unemployable segment of 
our population. Our liberal 
democracy espouses equality 
of opportunity. If many are 
faced with the reality of no 
opportunity, the fabric of 
our society will become 
strained. Incidents like 

the recent violence in the 
Gaspe will become more com* 
mon* place. This incident 
happened at the peak of the 
present economic upturn. 
The next recession could 
produce even more severe 

roci life. 



I am not suggesting that 
Mr. Bandeen should not be 
concerned with the health of 
the Canadian economy. How* 
ever, his defence of capital* 
ist ideals recalls the de* 
fence of agrarian values by 
the Luddites during the In* 
dustrial Revolution. As we 
enter a post*industrial era 
we need more than incomplete 
answers. 



Mr. Bandeen's concern 
with capital intensive in* 
dustry is laudable. How 
ever, his proposed solutions 
to the problems of industry 
and of capital formation 
show a degree of short* 
sightedness. Technology is 
the source of social change. 
I suggest Mr. Bandeen look 
past the glitter of high* 
tech and consider the social 
change that will come part 
and parcel with the new 
technology. That is the 
real problem. 



Daigneault suggests that 
a prison law course be made 
compulsory in law schools 
either separately or as a 
part of the criminal law 
course. She says that law- 
yers must be aware of condi- 
tions in prisons and how 
prisoners are treated. 
Daigneault is presently 
giving such a course at 
l'Universite de Quebec 
Montreal, and says that the 
credits obtained are trans- 
fer rable. 



o>/ 
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Cont*d from p. 2 

new "social contract" or ex- 
pression of goodwill in the 
Faculty. 

2. More opportunities for 
informal professor-student 
conversation should be fos- 
tered. We very much support 
the idea that professors be 
encouraged to "brown bag it" 
on at least one specified 
day per month and join stu- 
dents for lunch in the pit. 

3. Similarly, the LSA and 
the Dean should work togeth- 
er to organize an informal 
reception once per term be- 
tween each class year and 
professors. There is no 
reason why such an event 
need necessarily involve any 
great expense. Coffee and 
doughnuts for an hour one 
afternoon would be a break- 
through; support for such 
events could come, in part, 
from the fund made available 
by the LSA to each class. 

4. Emphasis should be placed 
on the fact that the common 
room is intended to be a 
place where minds may meet 
in "common" informal discus- 
sion between students and 
professors. In recognition 
of its role as a centre for 
discussion and debate, tne 
Faculty mignt consider re- 
naming the common room the 
"Sir Wilfred Laurier Room". 

5. Every student should De 
encouraged to have an indi- 
vidual appointment with each 
of their professors once per 
term. However, it should be 
made a clear condition of 
appointment for practition- 
er-lecturers that they are 
also required to have acces- 
sible office hours in the 
law school. Often professors 
are required to see the stu- 
dents of practitioners, and 
this is unfair to students 
and professors alike. 

6. Professors and students 
should strive to overcome 
the "upstairs-downstairs" 
limitations of the physical 
plant. In addition, during 
the course of any renova- 



these barriers should be 
removed wherever possible. 

7. "A full sharing of infor- 
mation", as called for in 
the Faculty Review, snould 
be encouraged. Tne recent 
creation of a ouestion per- 
iod in Faculty Council is a 
positive step in this direc- 
tion. 

III. MISSION OF THE 
FACULTY 

The National Programme 
is an integral and essential 
element of the Law Faculty 
and one of the principal 
goals of the Faculty is to 
promote and enhance the pro- 
gramme. The idea of such an 
educational experience in- 
spired the Faculty Review 
Committee to state at page 5 
of its report: 

"The National Programme, 
in teaching simultaneously 
the two great western legal 
traditions, is by its very 
nature comparative, more 
philosophical, and inherent- 
ly more academic than any 
programme based in just one 
of these traditions. The 
opportunity to participate, 
at the professional level, 
in both legal systems is 
exciting and exhilerating, 
inspiring new insights and a 
greater depth of understan- 
ding in each". 

We agree with the ideal 
and sentiment expressed, but 
we are forced to conclude 
that to date, the National 
Programme exists only in the 
minds of Faculty and stu- 
dents, and not in the class- 
room. 

We concur with the gener- 
al tone of the Report con- 
cerning the mission of the 
Faculty. however, we be- 
lieve that several important 
issues were not adequately 
dealt with in the Review and 
would like to offer several 
proposals that emphasize the 
teaching aspects of the 
"missions" of the Faculty. 

In reality, the National 
Programme amounts to two 



-'separate, but parallel, sets 
of courses. This does not 
resolve the question of what 
the National Programme can 
and should be. 

It is essential that a 
far greater emphasis be 
placed on the comparison of 
the two traditions. One is 
hard-pressed to find a stu- 
dent who can, after two 
years of law school at Mc- 
Gill, articulate the differ- 
ence between a hypothec and 
a mortgage, or between many 
other important concepts in 
the two traditions. More 
importantly, how many stu- 
dents have heard these dif- 
ferences being dealt with in 
a class? 

We suggest that a greater 
number of comparative cour- 
ses should be placed in the 
curriculum, and that ele- 
ments of comparison snould 
be introduced whenever pos- 
sible in a course. This 
could be done in three 
ways: 

a) Guest Lecturing. Some 
professors may not be com- 
fortaole teaching a course 
which offers comparative 
elements. In such cases, we 
suggest that efforts be made 
to find a guest lecturer who 
could offer such a compari- 
son at least once during the 
year; 

b) Joint Teaching. Much 
could be gained by having, 
on a regular scheduled basis 
during the term, joint ses- 
sions between a civil and 
common law class wherein 
different approaches to sim- 
ilar problems could be ex- 
plored ; 

c) More Comparative 
Courses. mere is a great 
benetit and stimulus to be 
gained by offering more 
courses which focus on the 
comparison of the two tra- 
ditions in various areas. 

Another serious concern 
is the lack of French lang- 
uage sections of civilian 
courses. It is true to say 
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at a National Law Faculty, 
tne use of Canada's two of- 
ficial languages should be 
flourishing. 

It is somewhat perverse 
that, at the same time as a 
knowledge of the French 
language is necessary to 
practice in Quebec, and some 
Knowledge is becoming a re- 
quirement elsewhere in Can- 
ada, French sections are 
among the first to fall un- 
der budget cutbacks. These 
sections are not luxuries. 
At McGill we should ensure 
that all graduates are at 
least able to comprehend the 
Frencn language, if they 
wish to do so. This was 
seen to be so important by 
this committee that several 
members have suggested that 
a basic French course, em- 
phasizing legal terminology, 
be offered for credit. 

Students recognize, as 
professors do, that the Na- 
tional Programme should en- 
courage innovation. While 
it is necessary for a stu- 
dent at McGill to follow 
more basic courses than 
would be required at another 
institution, we nonetheless 
believe that with a dynamic 
and flexible approach and a 
better staff-student ratio* * 
a lessening of the isolation 
of tne two Canadian legal 
traditions could be attain- 
ed. 

Recommendations 

1. The Faculty should take 
immediate action to increase 
the comparative law content 
of the undergraduate de- 
grees. This could be done 
by a re-evaluation of the 
existing curriculum and by 
recruitment of new profes- 
sors trained in the two tra- 
ditions. 

2. Joint teaching should be- 
come an important feature 

*See the section of this 
report dealing with Faculty 
resources, below. 

of our Faculty. Tne appro- 
priate authorities in the 



university and in the Facul- 
ty should re-evaluate the 
criteria according to which 
tne teaching responsibili- 
ties of professors are as- 
sessed. In this way, any 
increase in a professor's 
joint teaching activities 
(whether as joint professor 
of an entire course, as 
guest lecturer in another 
course, or as a participant 
in joint class session) 
would result in a correspon- 
ding decrease of what is 
expected of him or ner in 
"traditional" lecturing du- 
ties. Professors should be 
encouraged, rather than pe- 
nalized, for making the Na- 
tional Programme a reality. 

3. French language sections 
should not bear the brunt 
of cut-backs. If hard 
choices have to be made, we 
should ensure that at the 
very least, in civilian 
courses with more than one 
section, one should be of- 
fered in French. 

4. Substantial instruction 
in French legal terminology 
should be made part of an 
expanded tutorial pro- 
gramme. 

CURRICULUM 

The Faculty Review Re- 
port outlines 3 major issues 
concerning the undergraduate 
curriculum. Briefly, these 
are: 

1. Tne operation of the 
Board of Student Advisors 

"While it is understand- 
able that this arrangement 
[teaching by upper-year stu- 
dents] is the result of lack 
of teaching resources, it is: 
academically unsatisfacto-. 
ry. " 

The report mentions, how- 
ever, that on the whole stu- 
dents are satisfied with the 
program. The report also 
makes a similar comment 
about the Moot Court Board. 

2. The growing importance - 
particularly in Quebec - of 
administrative law. 



The Faculty now offers 
two courses in administra- 
tive law. 

3. The increasing bureau- 
cracy of the Faculty reflec- 
ted by a "rigid insistence 
on rules." 

Unfortunately, the report 
does not address numerous 
curriculum issues which af- 
fect our legal education - 
namely, peculiarities of the 
content of the curriculum 
and policies which should 
govern curriculum decisions. 
The report as a whole, how- 
ever, does establish a gen- 
eral framework within which 
these issues can be exam- 
ined. 

During tne past 5 years 
the Curriculum Committee 
has been hard at work on 
"cleaning up" the National 
Programme - a difficult task 
indeed. Although actual or 
potential changes to the 
curriculum have not come 
about in a vacuum, the com- 
mittee has not expressly ar- 
ticulated its thoughts on an 
issue which has been deba- 
ted and brought to the fore 
in various reports and ar- 
ticles on legal education - 
the law school as an academ- 
ic or a professional insti- 
tution. 

The Arthurs report ad- 
dresses this issue and con- 
cludes that Canadian law 
schools are professional and 
that "there is a relatively 
weak academic presence in 
our law faculties". It is 
true that the pressure is 
great to offer students a 
training which will prepare 
them for the work place. It 
is equally true that more 
often than not students are 
resistant to professors who 
wish to go beyond black let- 
ter law. The Arthurs report 
rightly points out that if 
law schools are to define 
their goals as preparing 
students for practice, logic 
dictates that they adopt 
other structures - namely, 
including a clinical compo- 
nent in their curriculums. 
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It is probably unrealis- 
tic to believe that the 
"conflict" between these two 
"philosophies" of legal edu- 
cation will ever be resolved 
due to the very nature of 
law as a discipline. The 
Faculty attempts to inte- 
grate the two through its 
hiring process. We think 
that the mix is desirable, 
but equally desirable is 
that this be done in a sys- 
tematic, conscious and some- 
what controlled fashion. 

One way of accomplishing 
this task (of integration) 
is to hand out to students, 
at the start of every 
course, a comprehensive sum- 
mary outlining the major 
substantive and procedural 
rules of a given topic ("the 
law") and to utilise class 
time for more academic dis- 
cussions - social, political 
and historical content, per- 
haps focusing less on the 
traditional case law method 
of teaching. This may be 
more suitable for the upper 
years with basic legal 
teaching in first year. 

Another possibility is to 
reinstate seminars in all 
courses. 

Whether one adopts the 
view that legal education 
should be professional 
training or more academic is 
one. issue which could be 
debated forever. Less de- 
bateable is that whatever 
view one favours, fundamen- 
tal to both is skill in le- 
gal research and legal an- 
alysis. On this topic the 
Arthurs Report states "Oth- 
erwise they [students] will 
never gain access to the 
formal sources of the law 
nor understand and evaluate 
changes in them." Although 
at McGill we are given an 
introductory course in legal 
research and writing in the 
form of tutorials, this is 
not sufficient. 

More advanced courses in 
legal research and writing 
should be offered at the 
Faculty as a follow-up to 
the basic first year "tutor- 



ial" course. Students in- 
volved in the Board of Stu- 
dent Advisors could prove to 
be an invaluable resource in 
the development of such 
courses. To achieve this 
purpose professors should 
provide training sessions 
for these students. 

Students should be en- 
couraged to write more. The 
elimination of all two cre- 
dit courses is a first step, 
as it would eliminate the 
phenomenon of 6 to 7 courses 
taken in a given term to 
fulfill requirements (this 
phenomenon plagues upper 
year B.C.L. students the 
most) . 

The Faculty Review Re- 
port suggests that the Law 
Faculty establish more links 
with other faculties. There 
are many ways in which this 
could be accomplished: 

(a) Opening up more courses 
in the Law Faculty to non- 
law students. To date this 
is done in only two courses 
at the Faculty - Law and 
Psychiatry and Civil Liber- 
ties. Experience has shown 
that input from other facul- 
ties adds further dimension 
to legal thinking of stu- 
dents and professors. There 
are many areas of practice 
in which lawyers must work 
with professionals in other 
fields, e.g. juvenile jus- 
tice. Tensions between the 
various professionals have 
been attributed to a lack of 
understanding of the other's 
discipline. Some have advo- 
cated that since the Bar and 
the University are primarily 
responsible for professional 
formation, they should play 
a part in educating its mem- 
bers in the practices and 
philosophies of other pro- 
fessions. 

(b) Inviting guest lecturers 
from other faculties into 
our classes. This could be 

done by discussions on sel- 
ected course topics or 
through joint-teaching for 
the entire duration of a 
course. 



(c) Encouraging students to 
take non-law courses in oth- 
er faculties. 

Although the regulations 
of the Law Faculty permit 
this practice, students are 
far from encouraged to do so 
because of the numerous re- 
strictions and red-tape. 

This committee would like 
the Faculty to provide a 
true link with the types of 
law practiced in the Cana- 
dian community by institu- 
ting a programme of courses 
in non-traditional areas 
(for instance, social law, 
environmental law, natural 
resource law ) . 

McGill students are, in 
general, not very familiar 
with law firms other than 
those doing work in corpor- 
ate-commercial areas. For 
these reasons there seems to 
be pressure on them to ad- 
here to a very rigid and 
traditional course selec- 
tion. 

Universite de Montreal 
offers a number of non-tra- 
ditional courses in its law 
faculty. Students who are 
interested in social action, 
public law and the like, are 
exposed to lawyers and law 
firms doing this type of 
work. These students seem 
to be less at a loss in 
knowing where to apply for 
articling positions or sum- 
mer employment than McGill 
students. 

Recommendations 

1. We would like to encour- 
age the Faculty to adopt 
guidelines (a practical pol- 
icy paper) concerning its 
views of the legal education 
process (the education and 
practical debate). 

2. A clinical component to 
the curriculum should be 



implemented. 

(a) More should be done to 
actively encourage students 
to make use of the Legal Aid 
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Course. More publicity is 
needed in this respect as 
the course is often confused 
with the McGill Legal Aid 
Clinic. As well, professors 
should play an active role 
in supervising and/or advi- 
sing students taking the 
course. 

(b) The possibility of co- 
ordinating a one or two-term 
internship/practicum should 
oe explored. This is done 
at other Canadian universi- 
ties (UBC, U. of Victoria, 
for instance) and has proved 
to be an invaluable exper- 
ience for students. Stages 
do not necessarily have to 
operate from private law 
firms. Contact with govern- 
mental departments and com- 
munity groups would serve 
the function of exposing 
students to legal work in 
no-traditional areas of 
law. 

3. The Faculty should offer 
more courses in: 

(a) Legal research skills; 

(b) Lawyering skills - advo- 
cacy, 

(c) Non- traditional areas. 

4. More formal links should 
be established with other 
faculties at the univer- 
sity. 

5. The B.S. A. should not be 
abolished but there should 
be more input by professors 

either in actual joint- 
teaching with students or in 
training sessions for stu- 
dent advisors. There is a 
need for better planning and 
support for the BSA. Along 
the same lines, the Moot 
Court Board needs greater 
participation by professors 
in the process of research- 
ing and judging moot prob- 
lems (more guidance and av- 
ailability ) . 

6. The Faculty sftould move 
in a direction wnich would 
tend to eliminate the bu- 
reaucracy rather than in- 
crease it. The present 



streaming process does not 
seem to be increasing admin- 
istrative efficiency. 

THE EXAMINATION PROCESS 

Altnough not specifically 
mentioned in the Faculty 
Review Committee Report, the 
examination process is a 
very important part of law 
school life. 

Under Faculty Regulations 
and Examination Board Guide- 
lines, the Exam Board has 
general jurisdiction to pro- 
pose guidelines on all mat- 
ters relating to examination 
purposes. 

Basically, the Exam Board 
has two functions: 

a) "Vetting", or proof-rea- 
ding of exams (this is a 
review of form or grammar, 
not of substance), and 

b) Reviewing of exams after 
each exam session. 

In its present form, the 
Exam Board has been criti- 
cized in its own report of 
March 1983 as being too 
large (6 professors, 2 
students) and overly redun- 
dant in its functions. 

The Board's first duty of 
"vetting" (review of form 
and grammar) exams is un- 
necessarily repetitive of 
the work of the co-examiner, 
who is a faculty member cho- 
sen by each examiner to 
check the academic sub- 
stance, form, length, clar- 
ity, etc. of the exam. Exam 
Board guidelines stipulate 
that the co-examiner 
"should" have expertise in 
the field under examination 
and generally this has been 
the case. If the co-exami- 
ner's work has been con- 
scientious then there ap- 
pears to be no need for the 
Exam Board to review on form 
and grammar. 

Secondly, as constituted 
at present, the Exam Board 
reviews marks after each 
exam session. As Faculty 



Council also must approve 
marks before release, the 
Exam Board seems only to 
duplicate this job. 

In our view, the Exam 
Board should play a protec- 
tive and buffering role 
between students and profes- 
sors in the marks "circus". 
Although one of the recom- 
mendations in the March 1983 
Examination Board Report was 
to abolish the Board alto- 
gether, this "sledgehammer" 
suggestion is too radical 
and self-defeating. Instead 
of abolition, the Exam Board 
should withdraw from its 
current redundant functions 
and concentrate on new 
areas. 

The Exam Board should 
more stringently review and 
act as a quality controller 
over examinations. This 
duty could supplement, not 
replace, the work of the 
co-examiner since not every 
member of the Board will 
have an expertise in the 
field. The advantage of 
having the Board review for 
academic substance is that 
it will obtain a general 
impression of all exams 
written in the school and 
thus will be able to encour- 
age some uniformity in lev- 
els of difficulty. 

The Exam Board might use 
statistical methods to re- 
view marks to determine if 
any professors are "too 
easy" or "too hard". A 
marks profile taken over 
several years would be a 
useful device since each 
instructor is allowed an 
almost unfettered discretion 
to grade as he or sne pleas- 
es. At present, it appears 
that only "manifest error" 
in the addition of grades is 
regulated. Further, it may 
be with a rather curious 
pride that some professors 
note that marks at McGil law 
school have not met with 
the same "inflation" as in 
other schools, but for stu- 
dents (hungry, lusting for 
jobs) this is by no means a 
desirous state of affairs. 
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Instead, the current prac- 
tice ot failing as much as a 
quarter of any course may be 
an indication that tne pro- 
fessor rather than the stu- 
dent is not doing his job. 
In addition, one cannot help 
but question the elitist as- 
sumption that McGill's low 
grades indicate a higher 
level of teaching duality. 
The obvious result of low 
grades can only serve to 
discourage the student. We 
also disagree with the opin- 
ion held by some faculty 
members that law school per- 
formance correlates directly 
with the performance of stu- 
dents in their future legal 
careers. 

In addition, the re-read 
process may be questioned. 
Of 112 failures in the 
spring 1983 session, only 
two received passing grades 
on re-read. Thus the pre- 
sent process where co-exam- 
iners automatically recheck 
failed exams may be infal- 
lible, or conversely, it may 
be meaningless. First, on 
re-read, the co-examiner is 
handed a set of papers on 
which the grade appears, and 
may have been commented up- 
on py the examiner. To al- 
low for a more objective 
view by the co-examiner, it 
is suggested that the failed 
exams be forwarded to the 
co-examiner "free and clean" 
of any previous comments and 
marks. Secondly, it appears 
now that junior faculty mem- 
bers often act as co-exam- 
iners for senior tenured 
faculty. In such a case it 
may be difficult for the co- 
examiner to reverse a deci- 
sion of a senior colleague. 
To alleviate this problem it 
is suggested that the co-ex- 
aminer be given a number of 
passed examinations, repre- 
senting a range of grades, 
also "free and clean" of any 
comments or grades, with the 
failed exams to be re-read. 

There should be compul- 
sory Christmas examinations 
in every full-year course in 
first year. As well, first 
year students should be ex- 



posed to a practice exam in 
all one-term courses. This 
would allow first year stu- 
dents an opportunity to 
practice writing law school 
exams before being subjected 
to a barrage of finals. In 
addition, professors of 
first year courses should 
engage in post-exam review 
sessions. We also applaud 
and encourage the use of 
other evaluation methods, 
such as assignments, essays 
and seminars. 

It is suggested that the 
Faculty might place less em- 
phasis on the practice of 
ranking students in order of 
grades. Ranking only tends 
to increase the "competitive 
edge" in a class. This is 
not necessarily conducive to 
a positive academic environ- 
ment. 

Although no consensus 
was reached on this point by 
the members of this commit- 
tee, there was a suggestion 
that the Faculty might con- 
sider the extension of the 
use of the PASS/FAIL sys- 
tem. 

Recommendations 

1. The Exam Board should not 
devote time to proofreading 
exams for grammar and form, 
but rather should concen- 
trate on ensuring a uniform 
level and quality of exams 
in all courses. 

2. The Exam Board should 
carry out statistical and 
other analysis of course 
marks over several years in 
order to isolate trends or 
tendencies in exam evalua- 
tion. 

3. The process of re-reading 
failed exam paper should be 
revised in order that the 
co-examiner receives the 
papers to be re-read "free 
and clean" of any comments 
by the examiner, together 
with a number of passed exam 
papers representing a range 
of grades, also "free and 
clean" of grades and com- 
ments. 



4. There should be a compul- 
sory Christmas examination 
in every full-year course in 
first year, and a practice 
examination in every one- 
term course in first year. 

5. Teachers of first year 
courses should carry out a 
post-exam review of each of 
the mid-term or Christmas 
exams. 

6. Creater use should be 
made of a variety of methods 
of evaluation such as as- 
signments and essays. 

VI. APPOINTMENTS, PROMO- 
TIONS AND TENURE 

The difficulty of attrac- 
ting teachers is a problem 
common to law schools across 
Canada. It is easy to say 
that the best way to improve 
the Faculty is to recruit 
and keep better teachers and 
researchers. The problem is 
that Canada has only a limi- 
ted senior professoriat. 
This problem was raised by 
the Arthurs Report (p. 31). 
The reasons for this limited 
pool are two-fold. First, 
law professors are hired aw- 
ay from teaching to the 
bench, law firms, other 
schools and law reform com- 
missions. In other wor-s, 
because there is a gnat 
demand outside the universi- 
ty for legal professionals, 
it is difficult to retain 
staff. As a result many 
faculty members tend to be 
relatively young. 

Second, compared with the 
U.S., Canada has fewer law 
schools from which profes- 
sors can be recruited. The 
consequence is that law 
schools tend to recruit new 
fauclty with little exper- 
ience in teaching or re- 
search. If the professor 
turns out to be unsatisfac- 
tory, his contract is not 
renewed and the whole pro- 
cess starts anew. This is 
not meant as an attack on 
new professors, but rather, 
a recognition that the limi- 
ted senior professoriat in 
Canada results in a reduced 
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possibility of hiring exper- 
ienced faculty. 

If, as proposed by the 
Faculty Review report, sev- 
eral new professors are 
hired in the near future, 
priority should be given to 
candidates with several 
years of teaching experi- 
ence. In the event that 
this is not possible, we 
suggest that new professors 
hired should be given guide- 
lines on how to communicate 
with students in the class- 
room. Further, it would be 
advisable that new profes- 
sors not be required to 
teach first-year courses. 
In other faculties the sen- 
ior professors often teach 
the first year courses so as 
to provide the student with 
a good grounding in the bas- 
ics. New professors should 
not be given large classes 
in their first year of 
teaching as well. 

The Staff Appointments 
Committee is small - only 
two professors and one stu- 
dent. The student attends 
policy discussion meetings, 
having little or no input in 
the actual selection of pro- 
fessors. In order to pro- 
vide greater student input 
into the hiring process, the 
student sitting on this com- 
mittee should be given a 
vote. The Faculty Review 
report recommended that the 
Appointments Committee 

expand its members to allow 
for more representation on 
the part of professors and 
students. Priority in hir- 
ing should reflect views of 
a large cross-section of the 
Faculty. 

In so far as the matter 
of promotions, renewals and 
tenure is concerned, the law 
Faculty Committee makes a 
recommendation to the Senate 
Tenure Committee as to 
whether a professor should 
be granted tenure and/or 
promotion*. An important 

*The procedure for staff 
promotion and tenure is 
outlined in the Appendix. 



part of this recommendation 
deals with the professor's 
teaching ability. In eval- 
uating this ability, the: 
Faculty Committee apparently 
conducts interviews with 
students and examines stu- 
dent lecture notes to see if 
they contain legal themes 
and concepts rather than 
just a string of cases. In 
fact, this practice does not 
seem to be very widespread. 

A more formal and regular 
consultation with students 
is needed. 

The present process of 
granting promotion and ten- 
ure can be made more effec- 
tive by providing for wider 
and more formal student in- 
put in the area in which we 
are most competent to ex- 
press ourselves - teaching 
ability. 

At present the Dean noti- 
fies the Secretary of Senate 
at the beginning of each ac- 
ademic year of the names of 
all staff members who must 
be considered for tenure du- 
ring that academic year. 
The list of these names 
could also he given to the 
L.S.A. each year at this 
time. The two students whe 
sit on the Staff Appoint- 
ments Committee and on the 
Promotions, Renewals and 
Tenure Committee could then 
seek out students of those 
professors who are up for 
tenure or promotion that 
year. The two student com- 
mittee members could inter- 
view these students, examine 
their class notes, and come 
up with an evaluation of the 
professor's performance in 
the classroom. This report 
would then be presented to 
the Faculty Promotions, Re- 
newals and Tenure Committee. 
In this way the student 
could contribute in a more 
meaningful way to the com- 
mittee's work. This would 
not involve a great amount 
of work for the two students 
as there are never a great 
number of professors up for 
tenure or promotion in any 
one year. 



Recommendations 

1. If, as proposed in the 
Faculty Review Report, 
several new professors are 
hired in the near future, 
priority might be given to 
hire candidates with prior 
teaching experience. 

2. In the alternative, new 
professors should be given 
guidelines on how to commun- 
icate with students in the 
classroom. It is advisable 
that new professors not be 
required to teach first year 
courses. Futhermore, new 
professors should not be 
given large classes in their 
first year of teaching. 

3. In order to provide 

greater student input into 
the hiring process, the stu- 
dent sitting on the Faculty 
Appointments Committee 

should be given a vote. 

4. We endorse the Faculty 
Review Report recommenda- 
tion that the Appointments 
Committee expand its numbers 
to allow for more widespread 
representation on the part 
of faculty and students. 

5. The Promotions, Renewals 
and Tenure Committee should 
have a more formal and more 
regular consultation with 
students in its determina- 
tion of a recommendation to 
grant tenure and/or promo- 
tion. 

6. The two students who sit 
on the Appointments and 
Promotions, Renewals and 
Tenure Committees should 
present an evaluation report 
of the professor's perfor- 
mance in the classroom to 
the Faculty Promotions, 
Renewals and Tenure Commit- 
tee. In preparing their 
report, the students would 
interview those students who 
are taking classes with can- 
didates for tenure or pro- 
motion. The students could 
also examine students' class 
notes. 
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VII. ADMISSIONS 

The recent budgetary cut- 
backs made in the Faculty 
have undermined the resour- 
ces of the admissions of- 
fice. The office is under- 
staffed and overworked and 
must perform a huge task. 
The function of admissions 
is crucial to the future of 
the Faculty since it is by 
those means that a law 
school ensures itself of an 
energetic, enthusiastic and 
varied student body. 

Recent efforts have been 
made through the use of a 
new brochure and a revital- 
ised alumni network to raise 
the numbers and quality of 
the applicant pool. Appli- 
cations for the 1983/84 
year were up by 30% over the 
previous year. This in- 
crease in the size of the 
applicant pool is important 
to the overall quality of 
the student body. With a 
larger applicant pool, Mc- 
Gill can be more selective 
in admissions. 

McGill considers itself 
to be a National Law School 
and so must recruit students 
from a broad range of back- 
grounds, experience and in- 
terests. One area where 
McGill should take aggres- 
sive action is in the active 
recruitment of native stu- 
dents. The brief mention in 
the present brochure, al- 
though perhaps well-inten- 
tioned, is both inadequate 
and perhaps misleading in 
that it implies that native 
students must proceed to law 
studies via the Saskatchewan 
Native Law Centre, rather 
than being able to enter as 
any other qualified student 
would. We were encouraged, 
on the other hand, by the 
fact that the levels of wo- 
men students in recent en- 
tering years has increased 
to 45 and 50%. 

In order to improve re- 
cruitment and admissions 
procedures a number of ini- 
tiatives should be taken. 
The admissions office re- 



quires more staff in order 
to process and administer 
application files, and so 
leave faculty members free 
to carry out interviews and 
make file assessments. This 
is an important part of fac- 
ulty members' administrative 
duties as faculty are best 
able to evaluate the type of 
student who would most ben- 
efit from the study of law 
at McGill. 

The new brochure is a 
positive initiative towards 
improving recruitment. The 
impact of this brochure on 
the number of applications 
should be assessed. The 
proposed development of an 
alumni network should also 
be encouraged. Alumni 

across Canada can be used to 
hold recruitment sessions 
and to initiate contact on a 
personal level with prospec- 
tive candidates for admis- 
sion to the Faculty. 

Finally, we believe that 
the remark made by one pro- 
fessor to the effect that 
the last 10 to 15 candidates 
admitted each year to the 
B.C.L. programme are some- 
how of lower than acceptable 
standards, should not have 
been published in the Facul- 
ty Review report. This gave 
undue credence to the unsub- 
stantiated personal opinion 
of one individual. 

Recommendations 

1. The level of staffing of 
the admission office should 
be increased. 

2. The Facuty should under- 
take an active programme of 
recruitment of native stu- 
dents. 

3. The Faculty should main- 
tain an active recruitment 
programme through the use of 
alumni and other means to 
attract a greater number and 
a wide variety of applicants 
of high standards. 

FACULTY RESOURCES 

Many of the observations 



made by the Faculty Review 
Report and by this LSA 
committee refer to the fact 
that the Law Faculty is ser- 
iously underfunded. Within 
Canada, only McGill and Ot- 
tawa offer both Civil and 
Common Law programmes. 
Therefore, McGill requires a 
higher level of overall fun- 
ding in order that the Na- 
tional Programme function 
effectively. 

As well, a larger pool of 
teachers is required to pro- 
vide for two sets of core 
courses. Two undergraduate 
law programmes and special- 
ized graduate law programmes 
demand a larger basic li- 
brary collection. In addi- 
tion, administrative costs 
in time and money are higher 
in a dual-programme school. 

Student-Faculty Ratio 

When McGill funding is 
compared to that of other 
Canadian law faculties, it 
becomes clear that the uni- 
versity has not provided the 
financial support necessary 
for the National Programme 
to function as it was de- 
signed to function. 

According to the docu- 
ments prepared by the Facul- 
ty and by the Faculty Review 
Committee, the faculty- 
student ratio at McGill of 
1:22 is the highest in Can- 
ada with the exception of 
the Universite de Montreal. 
The average ratio in Cana- 
dian law schools is 1:19.4 
(The Arthurs report, p. 31). 
Given the requirements of a 
dual programme, it is clear 
that McGill is seriously 
understaffed. 

The professional shortage 
has many detrimental ef- 
fects. The quality of edu- 
cation cannot but suffer 
when teaching resources are 
spread too thinly ana clas- 
ses are large. In addition, 
the recourse to part-time 
lecturers (although they may 
be competent teachers) nec- 
essarily results in, at 
best, part-time availability 
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for consultation with stu- 
dents, and a corresponding 
increase in the administra- 
tive duties, such as member- 
ship in committees, required 
of professors. Our Faculty 
is hard-pressed with exis- 
ting resources to respond to 
the need for seminars, clin- 
ic courses, experimental 
courses, and French-lang- 
uage sections. 

Another harmful effect of 
under-staffing is the deter- 
ioration of the morale of 

professors and the resulting 
student faculty tension when 
faculty feel overburdened 
and students feel short- 
changed on faculty availa- 

bility for consultation. 

An increased salary bud- 
get should also allow for 

the better use of graduate 
students of the Faculty as 

teaching fellows, thus pro- 
viding more small group 
tutorials for undergraduate 
courses, and at the same 
time encouraging the devel- 
opment of a programme of 
training teachers of law. 

Library Resources 

The library poses two 
major concerns: 

a) the size, scope and qual- 
ity of the collection; 

b) the availability of ade- 
quate space for housing the 
collection for study, facul- 
ty library and administra- 
tion offices. 

The size of a library 
collection can be measured 
in terms of number of vol- 
umes (a major concern of 
undergraduates) or the num- 
ber of titles (a priority 
for faculty and graduates 
engage in research). The 
size of the McGill library 
holdings at approximately 
150,000 volumes is adequate 
for the size of the student 
body (550 undergraduates, 
50 graduates), but is less 
adequate when one considers 
that the collection must 
serve two undergraduate pro- 



grammes as well as two gra- 
duate institutes. The re- 
sult is a necessary competi- 
tion between the specialist 
collections and the basic 
programme acquisitions. 

In general the funding of 
law libraries in Quebec is 
far behind the rest of Can- 
ada and Quebec law librar- 
ians have categorised the 
situation as critical*. At 
McGill, the problem is com- 
pounded by the fact that 
the formula established by 
the university libraries 
system for the law acquisi- 
tions budget has not been 
reviewed since 1976. One 
result of the shortage of 
duplicate copies of the 
serials is the competition 
among students for basic 
materials which produces 
such anti-social behaviour 
as hoarding, hiding, and 
theft, particularly during 
exam and moot periods. 

At present the library is 
short of space for all pur- 
poses. study seating is 
available for only 50% of 
the undergraduate student 
enrollment. The shelving 
area is approaching full ca- 
pacity leaving no room for 
acquisitions and growing 
serial collections. There 
is a high level of noise in 
study areas due to a short- 
age of general reading and 
social space, and the close 
promixity of photocopy mach- 
ines to reading areas. 

In the short term, solu- 
tions may be found by moving 
out some faculty offices lo- 
cated in the library and by 
consolidating the faculty 
library with that located on 
the second floor of Old 
Chancellor Day Hall. This 
plan has the support of some 
faculty and the members of 
the library committee ( 1982- 
1983), but it seems to have 
been shelved. In the long 
term these space problems 
can only be relieved by pro- 
viding for more library 
Canadian Law Faculties, 
Y.S. McKennirey, 1983, 
SSHRC, p. 36. 



floor space. 

Physical Plant 

As was noted above, the 
physical layout and over- 
crowding in the Faculty con- 
tributes to a poor atmo- 
sphere. 

At present, more office 
space is needed for faculty 
and for student activities. 
However, the resort to the 
use of space in the adjoin- 
ing Stewart Biology buil- 
ding, while perhaps neces- 
sary in the short run, will 
in the long term tend to ag- 
gravate the divisions and 
distance between students 
and faculty. As in the case 
of the library, the only so- 
lution seems to be to expand 
facilities for the Faculty. 
Alternatively, better use 
might be made of the buil- 
ding which now houses the 
two graduates institutes. 

Recommendations 

1. The University should 
increase its budget alloca- 
tions to a level which will 
not only lower the faculty- 
student ratio to the nation- 
al average but will in addi- 
tion allow for the adequate 
staffing by full-time uni- 
versity teachers of both 
common and civil law pro- 
grammes. 

2. The Faculty and the Uni- 
versity should develop a 
programme which would allow 
for the use of graduate 
teaching fellows in the Fac- 
ulty in order to provide tu- 
torials for undergraduate 
courses and to train teach- 
ers of law. 

3. The University and the 
Faculty should review the 
existing "formula" for law 
library funding in order to 
ensure that adequate funding 
exists to support a high 
quality collection of mater- 
ials for the common law and 
civil law programmes as well 
as the graduate programmes. 

4. The University and the 



1 ove>. 
1 4tC> 



ir facuitr 
whmj 
n ton 
ie 

wy infr 

P s neoes* 
nm,ii 

sod to ao* 

sioss an: 
students 
® -f case 

0 only so- 
la ajanc 

1 laciiity. 
ettet ost 
i the Jiii- 
.louses til 
titutes. 



ity shot 
get alloc 
which f. 
ie iac# 
the Mfflt 
ill m afc 

e adecus 

-time » 

of if 

1 law ff 



no tne •- 
deveiot 
would * 
f nfSC'" 

l** 

provide •• 
jergrajj 
rain ^ 



;y : 

> ; 
i for' 

i 

ate fu" 6 - 

1 » 
of* 
in H ( 



» 



ies 



as 



and 



Quid Novi 17 



Canada Law Games '84 

Next January (26th-28th), 
the Ottawa University will 
be hosting the Canada Law 
Games '84. Each year, the 
games have expanded - new y 
participants come from as 
far away as U.B.C. and Dal- 
housie, and new additions 
have been made to the cate- 
gories of competition. This 
year promises to be the 
greatest - the long arm of 
the law is reaching into the 
Locker rooms and pool halls 
in its aim to get YOU par- 
ticipating in this athletic 
celebration! 

Activities include the 
traditional women's and 
men's basketball, squash, 
curling, hockey and co-rec 
volleyball and men's indoor 
soccer. Ottawa has gone all 
out in adding down-hill ski- 
ing (3 skiiers of each sex), 
darts, billiards and co-rec 
broom ball! 

Both the Dean and the ' 
L.S. A. have made generous 
contributions to cover the 
entrance fee and help defer 
costs. Fundraising will in- 
crease the pool which ulti- 
mately will help reduce in- 
dividual costs of room and 
transportation. Already 

Prof. Shandro and Jill 
Samis' squash match has aid- 
ed the cause and numerous 
other events are slated for 
Janauary, so... come on out 
and meet a "confrere" from 
Vancouver! Converse with a 
"learned colleague" from 
Queen's! Here is your op- 
portunity to really Benefit 
from the National Programme 
in this national event! 

If you plan on participa- 
ting, please drop us a note 
in the "sports committee" 
box in the LSA Office (tell 
us which sport (s) you are 
interested in) or stop us in 
the halls. Innovative fund- 
raising ideas are encour- 
aged! 

The McGill Law Sports 
Committee 
Jill Hugessen, Nick Vlahos, 
Kathy Fisher 
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Faculty should convene a 
committee on space use and 
physical plant with the man- 
date to consider short-range 
and particularly long-range 
solutions to the problems of 
space and building design, 
both in the library and in 
the Faculty as a whole. 

5. In the immediate future, 
library space should be re- 
organised so as to concen- 
trate all noisy functions 
such as circulation, re- 
serve, photocopy and micro- 
film readers on the fourth 
floor. 

6. The University should 
lift its freeze on budget 
allocations for the con- 
struction of new building 
space in the Faculty of 
Law. 

EMPLOYMENT AFTER 
GRADUATION 

The Faculty Review Report 
is silent on the problem 
faced by all students, es- 
pecially difficult in times 
of economic contraction, of 
finding an articling posi- 
tion and/or suitable oppor- 
tunity for career advance- 
ment. 

At present, we merely-- 
wish to stress the impor- 
tance of this concern for 
students, and to note that 
an ad hoc committee of 
L.S. 7T. Council is currently 
studying the possibility of 
instituting a Faculty place- 
ment officer. 

It may be pointed out at 
this time, however, that in 
contrast with McGill some 
Canadian law faculties 
employ a year-round staff 
member who has, for at least 
part of his or her job de- 
scription, a placement of- 
ficer function. 

Members of the LSA Commit- 
tee on tne faculty Keview 
— Report 

Stephen rogarty. President, 
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Professor Scott opined 
that "the rational and most 
effective result to achieve 
all desirable legal purposes 
is to strike it (4, 400 sta- 
tutes) all down. In my 
view, that it the only way 
you can effectively respect 
all the necessary princi- 
ples...". There is prece- 
dent for this in Common- 
wealth law, though of a les- 
ser magnitude. In his fac- 
tum as intervenor in the 
Bilodeau case, on behalf of 
the former Positive Action 
Committee (now Alliance 
Quebec), Professor Scott 
details a Pakistani Federal 
Court case which struck down 
several years' worth of en- 
actments by the Federal 
Legislature of that country, 
due to the Legislature's 
failure to obtain royal 
assent for its legislation 
during that period. 

Presently, the Manitoba 
government is behaving as 
though this could be the 
eventual result if Roger 
Bilodeau resumes his action 
in the Supreme Court. They 
are, however, trapped be- 
tween a federal government 
which wishes to see provin- 
cial compliance with the 
Canadian Constitution, and 
an angry provincial populace 
which seeks to deny a minor- 
ity a legal right it has 
held for over a century. 
Whether Howard Pawley's 
government decides to rep- 
resent the will of a major- 
ity of Manitobans by reneg- 
ing on the May agreement and 
facing the legal consequen- 
ces; or instead upholds the 
rights of a minority and the 
interests of all Manitobans 
in constitutional govern- 
ment, should make interes- 
ting political viewing in 
the upcoming months. 
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BILODEAU REVISITED 



by Hartland Paterson 

Driving down Winnipeg's 
Lyndale Drive late in the 
afternoon of May 29, 1980, 
Roger Bilodeau blew through 
a police radar trap at 68 
km/h. in a 50 km/h. zone. 
Handed an English-only 
speeding ticket, this 28- 
year-old lead-footed lawyer 
decided to challenge its 
constitutional validity. 

There were two relevent 
1979 Supreme Court decisions 
to encourage this course of 
action. One, the case of 
the A.G. of Manitoba v. 
ForesL decided that the 
Manitoba legislature in 1890 
violated s.23 of the Mani- 
toba Act of 1870 (part of 
Canada's Constitution Act, 
1982) by passing An Act to 
Provide that the English 
Language shall be the Offi- 
cial Language of the Pro- 
vince of Manitoba. 5773 
guaranteed The equality of 
English and French within 
the legislature and the pro- 
vincial courts. The other 
pertinent Supreme Court 
decision was delivered in 
A. G . Quebec v. Blaikie, 
which held fRat it was an 
implicit requirement that 
legislation be enacted in 
both English and French to 
be valid in Quebec. This 
opinion was made in consi- 
deration of s.133 of the 
Constitution Act, 1867 which 
Is very similar In wording 
to s.23 of the Manitoba Act. 



The case moved through 
the Courts and was very 
nearly heard this spring by 
the Supreme Court. All rel- 
evant facts have been filed. 
In May of this year, how- 
ever, Bilodeau, the Societe 
Franco-Manitobaine, the fed- 
eral government, and the 
provincial government of 
Premier Howard Pawley devis- 
ed a secret agreement, 
wherein Bilodeau agreed not 
to proceed with his case 
until Dec. 31 - provided 



Manitoba had formulated a 
constitutional amendment 
which would satisfy the 
legal concerns of all invol- 
ved. This agreement has 
sparked considerable social 
tension and political con- 
troversy within the province 
of Manitoba. Vandalised of- 
fices of the Societe Franco- 
Manitobaine and a municipal 
referendum across Manitoba 
in which 77% of those voting 
rejected the entrenchment of 
French-language rights in 
the constitution, are but 
harbingers of a potentially 
more bitter resistance. It 
is ironic to note that these 
same French-language rights 
are of course already en- 
trenched in the Constitution 
Act, 1871 (s. 53(1) and 

bcneduie of Constitution 
Act, 1982), and Bilodeau 
(along with the Societe and 
the federal government) is 
simply compelling their le- 
gal observance by provincial 
institutions. 

Our law school's own John 
Shields challenged the vali- 
dity of the referendum held 
by the City of Winnipeg on 
Oct. 26. His case was based 
on the fact that the provin- 
cial Act empowering munici- 
pal councils to hold refer- 
enda was inequally enacted 
and therefore unconstitu- 
tional. The judge on the 
Manitoba Queen's Bench re- 
jected this argument, pre- 
ferring to follow the Mani- 
toba Court of Appeal's de- 
cision in Bilodeau's case. 
This has been, and continues 
to be, the expedient re- 
sponse of all levels of Man- 
itoba courts, but it impli- 
citly raises two problems. 
One is that these courts are 
ignoring relevant Supreme 
Court decisions (Forest and 
Blaikie, supra) in tavour of 
Court of Appeal decisions. 
The second, as Professor 
Stephen Scott noted, is that 
there is no such thing as 
the Manitoba Court of Ap- 
peal. The enabling legis- 
lation of that Court was 



unilingually passed and 
published in English in 
1906. 

The validity of some 
4,400 statutes of the Legis- 
lative Assembly of Manitoba 
is at stake in this case. 
Bilodeau has recently re- 
vealed that he is prepared 
to help Pawley ease the pol- 
itical and social trauma 
caused by Manitobans' rejec- 
tion of the May agreement by 
extending the Dec. 31 dead- 
line. 




Professor Scott contends 
that the Pawley government 
has watered down, and will 
further dilute the original 
May agreement. Roland Pen- 
ner, speaking for the Mani- 
toba Cabinet, has apparently 
confirmed this: "We are 

continuing to examine the 
briefs and are looking at" 
alternate ways of adhering 
t0 - . Ma y i/ agreement 
while meeting the concerns 
expressed". The three other 
parties to the agreement are 
not likely to accept any 
substantive deviations from 
that arrangement; in parti- 
cular, the federal govern- 
ment prefers a "legal" solu- 
tion to a "political" one, 
given that it will have to 
be entered into the Consti- 
tution as an amendment. 

Cont'd on p. 17 



